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In January, the Sunshine in Government Initiative, a coalition of media organizations promoting open government, applauded the Obama administration for its strong public commitments on Day One to strengthen transparency in the executive branch.  We encourage the administration to include in the Open Government Directive initiatives that promote proactive disclosure of information currently left for the public to access under the Freedom of Information Act (FOIA).

The Sunshine in Government Initiative (SGI) is a coalition of nine media groups promoting openness and accountability in government.  Members of the SGI coalition include: American Society of Newspaper Editors, Associated Press, Association of Alternative Newsweeklies, National Association of Broadcasters, National Newspaper Association, Newspaper Association of America, Radio-Television News Directors Association, Reporters Committee for Freedom of the Press, and Society of Professional Journalists.
Specifically, we recommend that the Directive address ways the federal government can collaborate with the public to resolve information requests without litigation, use existing information requests to predict public interest and make affirmative disclosures online, and encourage transparency by cutting down on its exceptions.

Background

The FOIA memorandum sent a strong message to agencies to favor transparency, while the Open Government Directive promises to make government more proactively transparent, participatory, and collaborative.  Both encourage agencies to choose openness, and both give the public options when they do not.  FOIA is a backstop guarantee that the public has a right to know what its government is up to and what the government knows (with certain exceptions). In 1996, FOIA was amended to require proactive dissemination, although this aspect of FOIA has languished.  The administration's transparency initiatives should be viewed in combination as part of a seamless obligation for government to be transparent in our democracy. 

Recommendations
We encourage the administration to include in the Directive initiatives to encourage proactive disclosure now left to the FOIA process.  Specifically, the Directive should:

1. Direct agencies to use online communications tools to help resolve disputes over FOIA requests, including internal agency appeals processes and through mediation provided by the new Office of Government Information Services (OGIS).

While many U.S. states have established freedom-of-information ombudsman offices, federal law until recently offered no alternative to litigation to help resolve disputes between federal agencies and the public.  Few requestors can afford legal bills ranging up to $150,000 simply to track down a document. 

The Office of Government Information Services (OGIS) within the National Archives and Records Administration should quickly become a premier model for fostering online collaboration and participation in resolving disputes between agencies and the public over information requests.
  While it cannot force agencies to disclose or withhold, it can help the public and agencies communicate with one another and resolve their disputes, saving taxpayer dollars in unnecessary lawsuits.

Building on work already done by federal agencies, OGIS should work with experts to deploy online dispute resolution tools such as social media, online videoconferencing and other communications tools to allow agencies and individuals to collaborate successfully.
  The federal government should stand ready to collaborate to give the public even greater access to their government, be they in Annapolis or Anchorage.  Given that FOIA disputes exist in dozens of federal agencies, OGIS's online transparency and collaboration tools should encourage other offices and agencies to use them as well.

2. Instruct agencies to post more information online based on requests from the public and  frequently requested categories of information requested under FOIA.  

FOIA Logs.  The 1996 amendments to the FOIA already require agencies to anticipate the public's interest and make more information routinely available without waiting for a request. The 1996 amendments to FOIA require that agencies put online information "which, because of the nature of their subject matter, the agency determines have become or are likely to become the subject of subsequent requests for substantially the same records."  (5 U.S.C. 552(a)(2)(D))  

Agencies are interpreting this narrowly to mean specific documents that have been released under FOIA may be made available to the public.  This should be interpreted more broadly to mean that categories of information subject to FOIA requests, not just those particular records subject to the FOIA request, should be affirmatively available online.  Federal agencies are likely to make a great deal of information available in response to the OGD in the context of government services or topical subjects (e.g., clean water, licensing records).  FOIA logs can help identify categories of information of interest to the public.

Recommendation:  Agencies should use their FOIA logs to identify types or categories of information of interest to the public and post that information online without waiting for a future FOIA request.
Public collaboration on proactive disclosures.  Agency websites should include a prominent, formal mechanism for the public to request that information be affirmatively and routinely disclosed.  Currently, the public may request information under FOIA and appeal agency denials of those requests to obtain specific information on a one-time basis.  Agencies should have a formal method for the public to suggest specific information be made routinely and regularly available via tools for collaboration as described elsewhere in the Open Government Directive.  Once approved, that information should be routinely disclosed to the public in a variety of formations, through human- and machine-readable formats, such as data.gov, and on the agency's website.  
Recommendation:  Each agency should allow the public to request that information be made routinely available to the public, and that request should obligate the agency to respond.  

3.  The administrative should curb new exemptions from FOIA.  

The federal government must take special care that its efforts to safeguard information do not deprive citizens of critical information that has long been a part of the public oversight process.  Exemption 3 of the FOIA law (5 USC 552(b)(3)) allows Congress to enact legislation which specifically allows for the withholding of information, as long as the legislation leaves no discretion to the agency or provides specific criteria for the agency to withhold information.  It recognizes that Congress, not the executive branch, decides the circumstances under which the executive branch may withhold information otherwise subject to disclosure under FOIA.  According to government agencies themselves, every year federal departments and agencies cite roughly 140 statutes to deny thousands of requests for information; SGI estimates that more than 240 are on the books.  The agencies themselves are often the originators of these new legislative loopholes.
Exemption 3 has been used to dig a vast sink hole beneath the foundations of open government.  While some of these statutes may be reasonable, others should be reviewed and discarded.  The FOIA itself adequately protects interests such as national security and personal privacy with eight other categories of exemptions.  

Each new duplicative or unnecessarily broad FOIA carve-out tucked inconspicuously into a new statute sends a harmful and inaccurate message that every piece of legislation should include a blanket confidentiality provision.  Some are duplicative of existing exemptions.  They are never reviewed formally to determine if they are still needed or used properly.  Most stay on the books forever once enacted.  

Too often Congress writes these provisions into law without adequate public debate or even review by the congressional committees experienced with FOIA.  While Congress should formally refer all such provisions to congressional committees overseeing FOIA for review, the new administration can and should take proactive steps to prevent further erosions of our democratic process.
Recommendation:  Any new statutory exemptions proposed or supported by the Obama administration should be limited in scope and life and include oversight.  The Obama administration should prohibit agencies from proposing new Exemption 3 statutes unless agencies determine that:

1. Existing statutory protections and exemptions within FOIA are not adequate

2. The interest in withholding is specific and articulated

3. The interest in withholding clearly is greater than the public interest in disclosure

4. The exemption is publicly disclosed at the time it is proposed

Further, any new proposals that meet the above criteria should be crafted narrowly to limit harm to the free flow of information.  Specifically, each new proposal under Exemption 3 should:

· Clearly state its purpose and explain why the existing exemptions are inadequate
· Be narrowly drafted so as not to exceed the specific non-disclosure needs compelling the exemption
· Provide for public reporting that measures the efficacy of the exemption in achieving its stated goals

· Offers alternative and equivalent means of public oversight
· Have a built-in sunset provision
· Clearly state in the text of the statute that the proposal is not intended to inhibit whistle blowing

· Ensure any penalties for improper decisions in carrying out the statute are themselves balanced and without favor to withholding or disclosure









� OGIS was established by Congress in 2007 as part of the OPEN Government Act of 2007 (P.L. 110-175).  OGIS is required to mediate disputes, issue advisory opinions as appropriate, and recommend improvements to agency FOIA policies and operations.  For fiscal year 2009, Congress appropriated $1 million for OGIS to operate.


� OGIS was created to mediate disputes and recommend improvements to FOIA. However, the previous administration opposed this office’s creation.  Now with $1 million for FY2009, OGIS should soon be staffed and begin ramping up.


� The National Mediation Board provides online dispute resolution services, from online videoconferencing to software tools they developed.  OGIS should build on these experiences.
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