MEMORANDUM

To:  

Beth Noveck

From:

Lisa Blomgren Bingham

Date:

May 12, 2009

Re:

Open Government Directive 

On May 1, 2009, a group of experienced and senior career federal employees met to discuss the forthcoming Open Government Directive related to the Executive Memorandum on Transparency and Open Government.  The group included people with years of experience in public involvement, dispute resolution, negotiated rulemaking, and collaboration with citizens and stakeholders in public policy and governance. In attendance were the following: David Batson (EPA), Lisa Blomgren Bingham (co-facilitator, Indiana University), Patricia Bonner (EPA), Hal E. Cardwell (USACE), Daniel Dozier (co-facilitator, Press, Potter, and Dozier) Howard Gadlin (NIH), Elena Gonzalez (DOI), Deborah Katz (TSA), Marcia Keener (NPS), Karen Martin (EPA), Denise McKenney (FMCS), Leah Meltzer (SEC), Leanne Nurse (EPA), Jerrilynne Purdy (FERC), Kenny L. Richardson (EPA), Mark Schaefer (USIECR), Shayla Simmons (DOI), Virginia Tippie (USDA Coastal America Partnership). They participated in their individual capacities as professionals with depth of experience in the federal government, not in their official capacities representing their agencies. Several had participated in the recent Champions of Participation process facilitated by AmericaSpeaks. In general, participants agree with the recommendations in that report. 

The comments below supplement that report and reflect their consensus. 

1. Broad Definition: The Open Government Directive should define collaboration in governance broadly. Collaborative governance includes public involvement or civic engagement, collaboration with stakeholder groups, collaborative public management, and dispute resolution with citizens and stakeholders. It can occur upsteam in policy-making, midstream in policy implementation, and downstream in policy enforcement. The Open Government Directive should explicitly recognize and encourage public and stakeholder involvement and the mediation of disputes (i.e. the midstream and downstream portions of the spectrum). The Directive should also recognize and build on the rich and long experience with a large variety of public engagement and alternative dispute resolution (ADR) programs in the federal sector.
2. Agency Diversity: Each agency is different. The Open Government Directive should acknowledge the great diversity across cabinet-level, independent and independent regulatory agencies in how the work of collaborative governance is organized and related to agency cultures and missions. Collaborative governance depends on a community of practitioners that encompasses dispute resolution specialists, ombuds offices, regulatory affairs staff, and public involvement practitioners. It is important to recognize and support the existing work in collaborative governance and the value of many disciplines. Independent and independent regulatory agencies may face different problems and issues than other agencies and departments, while all share the problems of lack of budget, lack of champions, and failure of managers to recognize and utilize these techniques.
3. Senior Level SES Manager: To change agency cultures and foster collaborative governance, the Open Government Directive should require that agencies designate a senior level manager in a position for whom this is the primary responsibility. It should be a career civil service appointment and not a political appointee.

4. Agency-wide Placement: This position should have agency-wide responsibilities in a place that signifies stature and broad perspective, so that it covers the entirety of what the agency does, not just one program or one department. There is a problem with “stovepipes” or “silos” of collaborative expertise and information. To overcome this, the senior level manager must have access to policymakers, a budget, and authority to build collaborative governance into the entire human resource management life cycle, including recruitment, employment, training, and performance evaluation.

5. Model Collaboration: The Open Government Directive should help agencies model the practice of collaboration. This means that in deciding how to organize, expand, and institutionalize collaborative and participatory governance, agencies should consult broadly with their own staff. Ask people who are already doing this work how best to change the agency’s culture and foster its growth.

6. Best Practice: Collaborative governance is good government. Collaborative processes should be fair, inclusive, and transparent. Inclusion means managers need to make a special effort to involve the underserved and missing voices. However, processes vary across several important dimensions. They occur across the policy spectrum, from upstream to downstream. They vary in level of engagement and control over the decision. They vary in transparency from wholly transparent in upstream civic engagement processes to more confidential consistent with current law in mediation with defined disputants or stakeholders. They vary from online participation to face-to-face dialogue and deliberation. Participation in governance should not be limited to electronic media, which can be dominated by a few. The Directive should call for agencies to balance face-to-face and electronic forms of public involvement.

7. Support Managers and Hold Them Accountable: Managers need to be held accountable for building their own and their staff’s competencies in public engagement and collaboration. They also need access to education and training in order to learn how to build collaboration into governance at the earliest stages and with a dedicated budget. Agencies need to support managers. They need access to information and expertise, capacity, skills and confidence. To build this culture change, agencies need to develop personnel and programmatic incentives, including recognition and awards. Agencies need to measure the extent to which managers use public engagement and collaboration. These should be elements of performance standards and evaluation for senior managers.

8. Support Interagency Collaboration: To support collaborative governance, agencies need to share information and expertise. Agencies need a shared platform for collaborative governance.  We endorse the recommendations in the Champions of Participation report. Historically, the Administrative Conference of the United States played an important role in the growth of dispute resolution, and could serve a similar function more broadly for collaborative governance, provided it was interdisciplinary and not focused on law. Moreover, agencies need an electronic platform for sharing information and expertise. In the environmental area, the U.S. Institute for Environmental Conflict Resolution chairs an interagency working group on environmental conflict resolution, which promotes collaborative and open government activities. There is a Cooperative Conservation Partnership Memorandum of Understanding. There is also currently a shared neutrals program for employment disputes through which agencies share staff to mediate those conflicts. Moreover, there is an interagency ADR working group (www.adr.gov). However, agencies need broader infrastructure for collaborative governance. They need to engage in mapping across agencies for knowledge, programs, and expertise.

Finally, we recommend that the Open Government Directive be issued as a draft for comment before becoming final. This would model the principles of transparency, public participation and collaboration stated in the Executive Memorandum.
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